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Appeal Decision 
Inquiry held on 17 July 2018 

Site visit made on 17 July 2018 

by Pete Drew BSc (Hons), Dip TP (Dist) MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 20 July 2018 

 

Appeal Ref: APP/W1145/X/17/3192545 
Land at Commodore Close, Westward Ho! Bideford, Devon EX39 1UP 
 The appeal is made under section 195 of the Town and Country Planning Act 1990 

[hereinafter “the Act”] as amended by the Planning and Compensation Act 1991 against 

a refusal to grant a certificate of lawful use or development [LDC]. 

 The appeal is made by Mr James Williams against the decision of Torridge District 

Council. 

 The application Ref 1/1033/2017/CPE, dated 18 October 2017, was refused by notice 

dated 6 December 2017. 

 The application was made under section 191(1)(c) of the Act. 

 The development for which an LDC is sought is “(1) development land (housing) (2) all 

the land edged in red” [Source: section 8 of the application form, which asks for a 

description of the existing use for which an LDC is being sought], but see further below. 

 All witnesses gave evidence on oath at the Inquiry. 
 

Decision 

1. The appeal is dismissed. 

Procedural matters 

2. The Council’s legal advice dated 22 November 2017, its delegated report and 
the reason for refusal focus, rightly in my view, on the need to show a breach 

of condition 6 of planning permission 1/1898/97/41/0048 dated 4 March 1998.  
In that context it was agreed at the start of the Inquiry that notwithstanding 
the description set out on the application form, which is quoted above, the 

description for which an LDC is sought concerns a breach of condition 6 over 
the relevant 10-year period.  I propose to deal with this appeal on this basis. 

Main issue 

3. The material date is 10-years prior to the date of the application for an LDC, 
namely 18 October 2007, and in that context the onus of proof1 falls on the 

Appellant to show that the breach of condition began prior to the material date 
and has continued. 

Reasons 

4. A number of interested persons elected to give evidence on oath at the Inquiry 
and because they did so without reference to a document, such as a statutory 

declaration or a proof of evidence, I propose to summarise their evidence to 
provide an accurate record of what was said.  In contrast, since the Appellant 

chose to read his Statement of Case, albeit under oath, there is no need for me 
to record what he said because there is a documentary record.  However when 
I come to analyse the respective arguments I will draw on all of the evidence, 

                                       
1 Having regard to section 17c of the Planning Practice Guidance, as referred to in my note to the main parties. 
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including the Appellant’s answers under cross examination.  For each witness I 

propose to make an attribution of weight to their oral testimony. 

Mr Noble 

5. Mr Noble said that to his knowledge the housing estate was built out pursuant 
to the grant of planning permission between 1998 and 2003.  He said that he 
moved into his house in 2003 and that his property had been the show house.  

In 2003 he understood that the land at issue was open space because it said 
this on his deeds.  He stated that throughout the period that he has lived in his 

house, prior to the erection of the means of enclosure, that: “…people walked 
their dogs on it regularly”.  Throughout the same period he recalled: “…children 
playing football”.  He recalled a tree on the land but said that someone came 

and dug it up in approximately 2013.  He said that there had never been a 
bench on the land.  During the period from roughly 2013 to 2016 Mr Noble 

recalls going onto the land to play with his grandson and he specifically 
mentioned gliders.  In line with the attribution of weight that I signalled at the 
Inquiry I shall give Mr Noble’s oral testimony substantial weight because it was 

given on oath and I have no reason to think that he has not told the truth. 

6. Mr Noble stated that in order to gain vehicular access to one of the gates that 

currently serve the land that a vehicle would have to cross his property.  As I 
explained, this is a civil matter and, as such, is not relevant to my decision. 

Mr Weeren 

7. Mr Weeren said that he bought his property from new, off plan, and had 
completed and moved in on 20 August 1999.  He has been living there ever 

since.  He said that to his knowledge the land at issue was open space.  He 
stated that his son played what I characterised as catch with his friend over 
the boundary fence and hence onto the land at issue between the summer of 

2000 and the year 20112.  He claimed the estate comprised of family housing 
and that other children had played on the land, and he specifically mentioned 

shuttlecocks.  He claimed a previous owner had not liked children playing on it. 

8. Mr Weeren could recall 3 trees having been planted on the land concerned in 
broadly the same area.  Whilst Mr Weeren mentioned a bench it was clarified 

that this was not the bench that is shown on the plans before the Inquiry and 
he did not suggest that the housebuilder had ever provided such a bench.  He 

stated that over the years 3 people had cut the grass on the land concerned. 

9. Mr Weeren referred to a gentleman called Alan Smith who he said was the man 
behind the company, Knapp Homes, which had built the estate.  He understood 

that Mr Smith had handed over the land at issue for free to Mr Philps subject to 
a covenant that it be used as open space and not be fenced off.  However this 

version of events was challenged by the Appellant with reference to the deeds. 

10. In advance of the land being sold to the Appellant Mr Weeren said he obtained 

a valuation, which he had submitted to the estate agents, that was significantly 
below the market valuation.  However Mr Weeren claimed that the Appellant 
bought the land on the understanding that he could get planning permission for 

a house on it and that it had been withdrawn from the auction because terms 
were agreed.  When the Appellant erected a fence around his land Mr Weeren 

claimed that the Appellant asserted he could do what he liked and, amongst 
other things, there appears to have been a dispute with regard to painting Mr 

                                       
2 This period was agreed with Mr Weeren having regard to his son’s age, which I do not need to set down in a 

public document. 
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Weeren’s fence.  Mr Weeren also said that the residents had been prevented 

from holding a Jubilee party on the land because there was no insurance.  
However these are civil matters that are not relevant to my adjudication. 

11. In consideration of the weight to be given to Mr Weeren’s oral testimony I need 
to make a distinction between his evidence as to fact and his understanding of 
things like the covenant which, based on the evidence before me, might not be 

correct.  In respect of the former, for example that his son regularly played on 
the land concerned between 2000 and 2011 and that 3 trees were originally 

planted in the same area of it, I attach substantial weight to his evidence. 

Mr Chamberlain 

12. Mr Chamberlain explained that the rear of his property looked onto the land at 

issue3.  He said that he moved into his property in 2006 and that ever since 
he has lived there, or at least prior to the erection of the means of enclosure, 

people have walked their dogs and children have played on the land.  Amongst 
other things he specifically said that children used to kick a football against the 
fence at the rear of his garden.  He also recalled a tree, singular, on the land.  

My view that it would be appropriate to these aspects of Mr Chamberlain’s oral 
testimony substantial weight is reinforced by the Appellant’s concession that he 

was: “Sure what Mr Chamberlain says is right”4. 

13. Mr Chamberlain recited a conversation that he had with the Appellant when he 
had been erecting the means of enclosure around the land.  It is alleged that 

the Appellant said something along the lines that: “If the Council don’t like it 
they can buy the land off me”.  Mr Chamberlain also contrasted the height and 

design of the fence that has been erected with means of enclosure that exist 
elsewhere on the estate.  However neither of these points are material to the 
assessment that I must make.  In particular I make clear I am not concerned 

with the merits or otherwise of the fence when dealing with this type of appeal. 

Mrs Chamberlain 

14. Mrs Chamberlain confirmed that she and her husband had moved into their 
house on 4 April 2006 and in broad terms, beyond this precise date, I hope it is 
fair to say she corroborated her husband’s version of events.  She said that she 

had walked on the land and that she liked to see children use what she called a 
lovely green area.  She said that whilst the grass had been mown it had not 

always been kept short and she suggested it had been sold because the owners 
could not manage to upkeep the grass.  I shall give these aspects of Mrs 
Chamberlain’s oral testimony substantial weight. 

15. Mrs Chamberlain also talked about the wildlife that had come into her garden 
as a result of the green space, which included hedgehogs, birds and a rabbit.  

She corroborated Mr Weeren’s recollection that the request to have a Jubilee 
party on the land was turned down.  She compared the recent condition of the 

land to being like a fort with an Indian tent on it.  Whilst I record these points 
for completeness none of them are relevant to my determination of this appeal. 

                                       
3 For the avoidance of doubt I did a second inspection after the close of the Inquiry to verify the house numbers 
which, as anticipated at the Inquiry, are different to those set out on the submitted plans, which are likely to show 
plot numbers.  On this basis I am therefore clear on the relationship at issue. 
4 My contemporaneous minute of his response when I asked the Appellant whether he wanted to put questions to 

Mr Chamberlain. 
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Mr Street 

16. Mr Street said that he had acquired his property in 1999 and, at that stage, 
had understood the land was open space because he had seen a plan with a 

seat on it.  However, whilst he corroborated Mr Weeren’s recollection that there 
were 3 trees planted on the land originally, he could not recall a bench having 
been placed on the land concerned.  He corroborated the evidence of a number 

of other witnesses that the land had been used for dog walking and by children 
playing throughout the period of his ownership until the land was fenced off by 

the Appellant.  Moreover he said he cut 2 strips of grass next to Mr Weeren’s 
fence over this period and had also walked across the land concerned.  I shall 
give these aspects of Mr Street’s oral testimony substantial weight. 

Analysis 

17. The Appellant agreed in cross examination that he bought the land concerned 

in 2011, which is plainly after the material date, and that he had no personal 
knowledge of the land prior to its acquisition.  So whilst I have no reason to 
doubt the Appellant’s sincerely held belief that the condition has been breached 

for the requisite 10-year period, it must follow that his personal knowledge of 
the situation does not extend back to the material date.  On that basis, whilst I 

attach significant weight to his evidence as to what has taken place since 2011, 
it must follow that he is unable to assist in relation to the period 2007-2011. 

18. When the Appellant was shown the Google streetview photograph5 dated 2009 

he accepted that it showed that the land had been maintained, in that the 
grass had been cut, and that it was: “open space”6.  The Appellant further 

accepted that a Planning Inspector who visited the site on 8 December 2011 
found, at that time, that the site: “…appears to be well-used, especially by 
younger children whose parents are comfortable in letting them play on land 

which benefits from passive surveillance from nearby houses”7.  This appears 
to be consistent with the oral testimony given by local residents at the Inquiry. 

19. In view of these concessions the Appellant’s claim that: “…no play area and/or 
garden exists”8, is not made out.  Having regard to the sworn testimony and 
other evidence9 of local residents, I am satisfied on the balance of probability 

that the land has been used as a play area and, generically, an area of open 
space from around 1999, when the first houses appear to have been occupied, 

until 12 April 2017 when the Appellant says the fence was erected10.  I am 
satisfied 3 trees were planted and the land maintained throughout that period 
in order to facilitate its use by residents for the purpose that the Council 

intended, evident from the correspondence in 199811, namely as open space. 

20. In reaching this view I have had regard to the contrary evidence, which takes 

the form of 2 letters from the former owner Mr Philps12.  However, as I 
indicated at the Inquiry, because neither letter is sworn it is only appropriate 

to attach very limited weight to the contents of these letters.  The Appellant 
requested a Public Inquiry and said on the appeal form that he intended to call 

                                       
5 Document 4. 
6 My contemporaneous minute of his answer during cross examination. 
7 Source of quote: paragraph 6, Document 5. 
8 Source of quote: page 2 of the Appellant’s Statement of Case. 
9 Including the correspondence [Documents 1 and 2] to which, given they are not sworn, I attach limited weight. 
10 This date is stated on page 2 of the Appellant’s Statement of Case. 
11 See exchange of correspondence between the Council and Knapp New Homes Ltd between May and August 
1998 at Document G to the Appellant’s bundle. 
12 At Document J to the Appellant’s Statement of Case. 
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4 witnesses because it was a very contentious issue.  However, for whatever 

reason, the Appellant elected not to call Mr Philps to give evidence on oath. 

21. The first letter is not dated but as it is written to the Appellant and refers to the 

land being sold it would appear to have been written in or after 2011.  Whilst it 
asserts that: “…no one has tried to do anything with the land”, that version of 
events is contradicted by the live evidence that I heard at the Inquiry, if indeed 

it is suggesting that nobody has used it, which itself is somewhat ambiguous. 

22. The second letter is dated 1 May 2015.  It says: “The land has not been used 

by any local residents or members of the public since I moved here in 1998.  
Local children have never played on the land, and people have never used it 
for sitting on or for exercising their pets.  The land has never been used by 

anyone…[except a builder]”.  In light of the oral testimony and other evidence 
that is before the Inquiry, with the possible exception of people sitting, on the 

basis there was no bench, I do not regard this version of events to be credible.  
The residents established it was open space, either as a result of what they 
were told or by reference to their deeds, and I am satisfied they did use it as 

such for a range of activities, including play, walking and exercising their pets. 

23. For these reasons I conclude on the main issue that the Appellant has failed to 

discharge the onus of proof to show that the breach of condition began prior to 
the material date and has continued.  To the contrary, the use of the land as 
open space only appears to have been compelled to cease on 12 April 2017 

when the land was annexed following the erection of the means of enclosure 
and associated signage.  Since this date is considerably after the material date, 

as defined, I consider that the appeal must fail. 

Other matters 

24. The Appellant’s submissions say condition 6 is “not lawful and unenforceable” 

amongst other things because it is claimed that the condition was not formally 
discharged.  However the letter from the Council dated 12 August 1998 says: 

“…I consider that the [submitted] details would be satisfactory for the purposes 
of Conditions 3 and 6 of the planning permission”.  Whilst the rider to this is 
the need to conclude matters direct with the Council’s Parks and Amenities 

Officer the Appellant has not demonstrated that this did not take place. On the 
balance of probability it would appear the Council, as Local Planning Authority, 

did discharge condition 6 by approving drawing No 130/1001 Rev J13. 

25. On the balance of probability I conclude that tree planting within the area at 
issue did take place.  Whilst, on the limited information before me it is unclear 

whether it was in accordance with the approved details, that might have been 
a breach of the landscaping condition, No 3, to which reference is also made in 

the above quote.  The evidence before me would also suggest that no bench 
was ever provided.  The thrust of condition 6 is however the first sentence: 

“The development shall provide for childrens play area in accordance with the 
Council’s open space standards”.  This was modified by the later exchange of 
correspondence such that just open space rather than a play area was sought.  

Having regard to the oral testimony of both Mr Street and Mr Weeren it would 
appear that the open space was provided in 1999 which, adopting the balance 

of probability, would appear to have been during: “…the first phase of the 

                                       
13 This drawing No is quoted in the Council’s letter dated 12 August 1998.  It follows that drawing No 130/1001 
Rev K, which is produced at Document H to the Appellant’s bundle, is not the approved plan.  The other drawing 
produced does not bear a reference and so I cannot definitively say whether that is the approved plan.  However 

the street/housing layout does at least accord with what exists on the ground, so it is possible. 
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development”, in line with the timetable set out in condition 614.  For these 

reasons I reject the claim a breach occurred: “from the condition’s inception”15. 

26. One of the Appellant’s arguments is that Circular 11/95 and now the Planning 

Practice Guidance16 says conditions cannot require land to be ceded to other 
parties.  Condition 6 does not do this.  It would appear from the exchange of 
correspondence in 1998 that it was envisaged the land would be dedicated to 

the Council.  Although I do not have the full picture17 it would appear that this 
did not take place.  However that does not mean condition 6 fails the tests for 

conditions.  In particular, whilst it might be difficult to enforce, it has not been 
shown that it would be impossible because the open space was provided. 

27. The Appellant has referred to section 2 of the Law of Property (Miscellaneous 

Provisions) Act 1989.  Whilst I am not a solicitor I have already noted that it 
would appear that the land concerned was not dedicated to the Council.  Such 

a view would appear to be consistent with the terms of the Land Registry title 
that has been provided.  However planning permission is concerned, amongst 
other things, with the use of land18.  The only planning permission that appears 

to relate to the land at issue is dated 4 March 1998.  I have given reasons for 
finding that there has not been a breach of condition 6 over the requisite period 

but it follows that the use of the land is set down in a written document.  It is 
clear the Appellant is aware of the terms of the grant and, on the balance of 
probability, this would have been revealed in a local search prior to purchase19. 

28. For these reasons I reject the claim that the condition is ultra vires or invalid.  
In reaching this view it should be noted that the LDC procedure is declaratory 

and, applying the onus of proof, based on the information that in this instance 
has been almost exclusively provided by the Appellant rather than the Council. 

Overall conclusion 

29. For the reasons set out above and having regard to all other matters raised, 
I am satisfied that the Council’s refusal to grant an LDC for a breach of 

condition 6 over the relevant 10-year period, on land at Commodore Close, 
Westward Ho! Bideford, Devon EX39 1UP, was well founded.  The appeal fails 
and I shall exercise the powers transferred to me in section 195(3) of the Act. 

 

Pete Drew 
INSPECTOR 
  

                                       
14 I reach this conclusion having regard to the date of the planning permission and the sworn evidence of Mr Street 
and Mr Weeren, as well as Mr Noble, who said that he bought the show home several years later in 2003. 
15 Source of quote: page 2 of the Appellant’s Statement of Case. 
16 Paragraph 005, Reference ID: 21a-005-20140306. 
17 I do not even have a complete copy of the planning permission and whilst the Council told the Inquiry that the 
planning permission was not linked to a section 106 agreement, or similar, I note that the correspondence from 
May to August 1998, which has been provided by the Appellant, all post-dates the grant of planning permission.  
On this basis it would appear that a freestanding agreement or transfer of land was being envisaged at that time. 
18 See sections 55 and 57 of the Act. 
19 Page 1 of the Appellant’s Statement of Case records that: “…a local land search was available”. 
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